
WAHDBBOBETHE
RDIRAI. ELECTION COMMISSION 20? HH 12 FH 2s 59

,
)
) RE: Matter Under Review 6100

COVANTA ENERGY CORPORATION'S MOTION TO DISMISS COMPLAINT
w AND ITS p18Pff fSB IN SUPPORT OF MOTION TO D|fflfllfff
on
O On behalf of Covanta Energy Q)qx>rati(m(<Xk»vaiita^byaiidtlixoughtfaeuDdenig^

^ this Response and Motion to Dimiiss is ffled punoart to IICJ^^^

o ElecticmOniiinisBKmCte'Xkmiiiuin
01
rsi Uiuon of America, Ixx^ 369 C'Ux^ 36^^ in the above-referenced Matter U

(hereafter l(the Complainf1).

The Complaint filed by Local 369 contains allegations tfiat are not grounded many

ftctual bins and provide no evidence of any violation by Covanta of the Federal Election

Campaign Act of 1971 , as amended ("AcTX « the Federal Election Commission regulations

(''regulations"). The gravamen of Local 369's Complaint is mat Covanta violated Commission

regulations at 11C.FJL §5 114.cXc) and (e) by o^stributing its erm^

employees. Specifically, Local 369 alleges that Covanta conducted an unauthorized solicitation

of all Covanta employees lor its connected separate segjegated ft^ te Covanla Energy

Corporation Political Action Fund ("Covanta PAC1),1 through (he routine distribution of its

Policy of Business Conduct ("employee handbook'1). It also claims that by failing to notify

Local 369 of its intention to make the alleged solicitation and by not im^ming Local 3W of the

method by which it conducted the alleged solicitation it further violated Commission

1 Covsnti PAC's fclfrtifliiaUnn number fe G001421SI.
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Local 369 tin alleges the existence of other evidence indicating PAC oontribudons are being

solicited in SB unauthorized manner by Covanta. However, the ftato demonstrate mat Ixxssl

369'i allegBtioiii are not bued in reality, and that Covantahai cooperated with Local 369fi

requetti regarding Covanta PAC's solicitations of its restricted class to the extent required by

Commission regulations.

on
O Ctovsiim hereby moves me Coimirissî
*T

™ 3 W because Ihe Complaint fiuli to state a diim for • violate
tj
o of the Commission's regulations. Covanta did not solicit, nor did it intend to solicit, any of its
0>
<N empbyees for contributions to C^vanta PAC through the xoi^

handbook. See sum at pn. 7-10. The employee handbook merely states the existence of

Covanta PAC. See supra at pp. 7-8. It does not encourage support far the P AC, or facilitate the

nuking of contributions to the PAC, therefore, the language in Covanta's employee handbook

falls far short of the language that has been held to constitute a solicitation. Id, Furthermore, it

is Covanta*s policy not to solich employees outsid^ the restricted class, and in met there has been

no intentional solicitation of such employees for contributions to Covanta PAC. Seeaupimatp.

3. Because mere was no solicitation of any employees outrio^h^ restricted class, and Covanta

did not intend for there to be a solicitation, QwaiitawasimteiiooQtigationtomr

of its intention to solicit or to make the method of solicitation available to Local 369.

m addition to the grouridless arid imsupported nature o

employed smear campaign tactics by widely publicizing this Complaint to government officials,

news media, and other organizations in vk>lation of trie Comrnission'sregdations regarding

confidentiality. SfififilDaatpp. 11-12. This behavior should not be condoned by the
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Commission, therefore, in addition to dismissmg the Complaint, Qivanta asks mat me

Commission award Covanta any other relief as may be appropriate as a sanction for Local 369's

misconduct

n.
A.

JJ Covanta estabUshed CovantaP AC, a connected separate segregated fund C^SF^m order to
CD
O support federal candidates, political parties, and/or other political committees whose respective

^ views are m general agreement with those of Covanta. See Affidavit of Patricia Coffins

O ("Collins AfT.") attached hereto as BxUbitAat12. It is the written and stated policy of Covanta
o>
<N to only solicit members of its restricted class lor contributions to CovantaP AC which by

definition indudes only its stockholders or executive or administrative personnd and their

frmilies. Collins Aff. at 13; 11 C.F.R. § 114.5(g). Covanta does not conduct, and has not

conducted, intentional solidtations for Covanta PAC outside of the restricted dass. Collins Aff

at 14. In addition, Covanta PAC has no ciistodialanangememm place that would be necessary

to facilitate twice-yearly solidtations of employees outside the restricted dass. Collins AfE at f

S. Tne option of contributing to Covanta PAC via payroU deduction iaavnlable to members of

the restricted class. Collins Aff. at 16. This method of contribution generally results in small

contribution amounts. ]&

B. Commsmlcatkms Between Covanta and Ixical 369 Regard

Local 369 began inquiring about the soUdunlon activities of Qyvinta

and Covanta supplied Local 369 with the necessary mforniation pursuant to Commission

regulations. On June 12,2008, Local 369 requested that Covanta provide it with access to its

payroll deduction process so that Local 369fs Districted dsss members working at Covanta
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SEMASSULCcoiiUiiie the pioceu tomato

fund ("Local 369's PACT). ̂ ExhMBittKbcd hereto (Compl.,AttadL 2). Local 369 agiin

wrote to Covanta on July 1,2008 ratcntingitirequcat Sfifi Exhibit C attached hereto (Compl.,

Attach. 3). Covanta complied wife tirii request conristert with t^

1 14.5fkVlX makiiiff its method of receiving contributions from ita restricted dais fi.e.. payroll
CO
<r deduction) available for use by Local 3«'s restricted class m a tinidyina^

attached hereto rConmL.AmA

JJ On July 10, 2008, Local 369 stated in yet aiwther letter to Co vanta that it sought access to
qr
O these methods bccuiM it info^
o»

employees, not just restricted class members of Local 369. See Exhibit P attached hereto

(Compl., Attach. 5). ma letter to Local 36^ oV^ July 2S,2(X)8lCovsiitainfbnnedI^^

that it would not be providing the requested infonnationbccaiise it o^doot solicit employees

outride of ita restricted class for contributions to &vantaP AC sixl, therefore, was tirkler no

obligatioii imder 11 C.F.IL f § 1 14.6(e) to piovi^

names and addresses of ha employees. Sfifi Exhibit E Despite mis unequivocal statement of

fact, Local 369 continued to press ita Gate, fiUsdyaccusmgCk»vantaofmisrepres«nmigthefi»tB

and of violating Commission regulations. Sfifi Exhibit O (Compl., Attach. 9).

C. Local 3ti9'iSm«u>CanpaJ0a Against Covanta.

m addition to ita communications to Covanta falsely •«*«"'"fl mem of violating

Qmuniaakm regulations, Local 36^ attacked O)vanta on another fitmt by wagm^

relations war against them. OnJulyl8,2008,Mr.Uonardi,onbeludfofIxx^36^,semletten

to the Governor of Virginia, various memben of Congress, and congressional candidates

alleging that Covanta violated O>mnu^onregidaiion8bynotallowmgl^>cal369accesstoit
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method! of solidtation, and also claiming that Ihe recipient roodvediU^cootribatioai from

OjvmttPACtiurtmaynccdtobcdiagorgecL Sn^g. Exhibit H(Oxnpl^ Attach. 7). A letter

to Linda State, • candidate for Congress, stated that Locd 36? had sent lettenaolemaiU to

Qjvanta requesting access to methcxlsu^ H.

Local 369 goes onto to ftlsdy state that

£ ThusfcOwantahaiMedtogrBitourrequest We fed it important to notify
gj you as a tecentbenefidaiy from Covanta Entergy [sic] Q>^^
O will press our concerns roilncrwim the Federal Election CommisirioiL We are
*T unsure whsl may b« the outcome, although it is possW^
<M disgorge part of or aUfrofe you have recdved from Covan^
^ Corporation PAC.

<j) AL Th«c letters were sent weeks aJB^Covanta met wimU>cal 36 ,̂ and made available
(M

369fs restricted class its method of receiving contnlnm'ons by payroUdediicn'on as requested,

and were sent just one day after Covanta received an email from Local 369 stating mat they

beUevedCovantawassoUdtmgallofitsemployeaanddemandm^

nudUng addresses of the employees, without providing any evidence or justification in support of

their dafan. Sea Exhibit 1 fCompL Attach. 61.

As discussed above, the undersigned counsd for Covanta sent Local 369 a letter on July

25,2008 stating it does not solicit employees outside of the restricted class, asking Local 369 to

•end written retractions regarding its ftlsestaternents, and to desist from rnakmg further

inaccurate statements. See Exhibit E. Local 369 resporided by stating n^ it bdieved Covanta

was in ftct solidting employees outside the restricted dass, despite evidence to the (x>ntrary.

See Exhibit G.

Local 369 continued its campaign against Covanta by filing the instant Complaint with

the Commission in October 2008 which contdns no evidence (beyond some innocuous language

hi an employee handbook announcing the existence of Covanta PAQ to support its allegatu
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Local 369 father finned the flames by posting a copy of the filed Complaint on the internet (SJB

The complex nature of the factual background belies the simplicity of Plaintifis' legal

claims. The gravamen of Local 369's Complaint is that Covanta violated Commission
oo
<i regulations by allegedly solidting contributions for Covaito
CD
O by distributing its employee handbook contacting a paragraph m^

£ Covanta P AC, thereby allegedly triggeriiig the requirements of 11 C.F.R. §$ 114.6(c)and(e).
^r
O However, as Advisory Opinion 2000-7 makes clear, Covanta's employee handbook contains no
O)
^ language u^coiild be constnied many context as a soUdtationo^

support for Covanta PAC, nor does it facilitate the making of contributions to Covanta PAC.

Because mere was no solicitation of employees outside of its restricted class, Covanta was under

no obligation to make available its solicitation methods (other than those utilized for the

restricted class) or names and mailing addresses of such employees to Local 369. Furthermore,

Local 369*s allegations that unitemized coirtributions somehow mean that O>vanta PAC is

soliciting members outside the restricted class simply have no basis in reality.2 Covanta has

gone to great lengths to comply with Local 369fs reqiiestsiegantog Covanta PAC, yet Local

369 continues to wrongly accuse CovanU of violating the Uw ma very public manner despite

havmg no basis or evidence for doing so. Because Covanta's employee handbook does not

constitute an unauthorized solicitation and Covanta has not intentionally solicited any of its

CoobibiilioBi of S200 or Ion (psanaatBd with other iBcripn from tho SUM louioc for die citoprtM1 yov) HB not
raojuindlobeiiDntaBd. Sea 11CFJL f 104J.
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fsi

employed outride die restricted dan, this Complaint must be dianissed by the Oanmiision

fidluvs to state ft claim.

A.

Covntft annuaUy distributet a copy of its Policy of Business Conduct ("employee

0J handbook") to all employees. The copy that is attached to Ix>cal36?'8amn^^
<T
O* September 2007. SfiS Exhibit J attached hereto (Compl., Attach. 11). The employee handbook
O

addresses such topics, including, but not limited to, equal opportunity employment, aocoimting

oontrob and financial statements, conflicts of interest, outside employmem^sdespncdces,

intellectual property, dealing with government officials, record retention, and poUtical

contributions/lobbying. & The section tilled "Political Qmtributions/Lobbyinfif on page 1 1 of

the September 2007 version and states:

Federal, state, and local laws impose various restrictions on political campaign
contributions. Under federal law a coxpondon may not make political
contributions to federal political candidates or campaign committees.

JsLatll. The section gpes on to mfbimemptoyeei abort

(or
HPAC"). OintribirticMtotg^PACbyeatjblecnyloyeesaM
Whether aai employee contribvtes or mot nantta n no favor, disfavor or
reprisfdfromCovaBta. The PAC wfflcoinply with all reUted federal and
state laws.

TTie company also has written procedures which must be followed before a
proposed political contribution or expenditure is msde or any action is taken
regaiamg a contribution or expenditure. Only our Director of Ooveiiiinent
Affiurs may initiate these procedures.
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& (emphasis added). Ix>cal 369 alleges that tiie language in bold constitutes an um^

solicitation. For the reasons discussed below, the Qnnmission in AoMsoiy Opinion 2000-7 has

ibiind mat such language does not rise to Ae level of a solicitation.

The issue of whether corporate connnunication

to the corpOFBtion's SSF hat not been specifically addressed by the Act, or Commission

tn regulations. Advisory Opinion 2000-7. However, the Conmiission has "addressed this issue in
o*
O various advisory opinions where it has reviewed the particular iflfifl^giff of ft Gonimunication and

analyzed whether the langiiage does, in fiujt, solicit participation.
«r
o hMrititTim^wlMiliff̂
o>
<N junnort an SSF'i activities or frgilit^i mAmg ttmtrfrvtlflnff tff ftff SflF " Advisoiy Opinion

2000-7, at p.4 (citing various advisory opinions) (emphasis added). Thus, the Commission has

concluded that A communication concerning a corpontePAC is not a solicitation if it 1) does not

encourage support for the P AC; and 2) does not facilitate the making of contributions to me

PAC. SeeLe.fr. Advisory Opinions 2003-14, 2000-7, 1991-3, 1988-2, 1983-38, and 1982-65.

Mnn.7 i« <prif» •imilar («tvl in IWt>

Advisory Opinion 2000-7, the Commission considered whether language posted on a company's

governmemieUtfions website cofistituted a soUch t̂ion. The language stated:

Alcatel USA, Inc. supports the cpcratira of tteAlcatd US A, Inc. Political Action
arth

taw. Under applicable taw, participenOTm the AlcatdP AC U limited to only
mote Alcatel USA employees who hold hig|i-level administrative, executive or
nianagerial responsibilities in the U.S. The Alcatel PAC funds are used to make
contributions to candidates for federal office. Under applicable law, the amounts
thatnurybecontrfl)utBdtoandbyaPACareliniited,Bnds
ensure that employee contributions to the PAC are strictly voluntary and without
coercion. The Executive Committee decides what federal candidates merit

for contributions. Employees desiring additional information on
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their eligibility or about the activities of the Alcatel PAC may contact Alcatel
USA Political Action Committee, 1000 Coit Road, Piano, TX 75075, Attention:
[name, phone number and e-mail address of Alcatel PAC official].

Advisoiy Opinion 2000-7, at p. 2. The website where die above language was posted was

accessible by ill employees of Alcatel USA, not just members of the restricted class. The

Commission concluded that die languago above did not constitute a^^
LA
0) the language merely refers to die Act that die company supported the P AC axid generally
O
^ described the function of the PAC ]&aip. 5. Furthermore, the Commission explained that
fsl

4j while the website language stated that employees desiring additional
O
cn eligibility or about the PAC's activities codd contact the PAC, that "^
<N

conveys bfonriation that migjit engender hiquiry; it is nm ]jL

The paragraph in Covanta'a employee handbook mat Local 369 lakes issue with is even

less detailed and more generic in its content than the statemert on the Alcatel website that was

found not to be a solicitation. The first part of the statement merely announces the existence of

Covanta PAC stating u[p]rimarily hi order to make contributions to federal political candidates

or committees, we have established a federal political action committee (or TACT)-" See

Exhibit J at p. 11. It then states M[c]ontributionB to the PAC by eligible employees are voluntary.

Whether sn employee contribute or not rcs^

Tne PAC wiU comply wimaJl related iederal and state laws." Ji Unlike the language on the

Alcatel website, it provided no details about how to contact Covanta PAC, and hi no way

encourages support for Covanta PAC, or facilitates the making of contributions to Covanta PAC.

to addition, Covanta did not intend for such language to constitute a solicitation. See Collins

Aff. at14. Thus, the Commission must conclude, as it *dmAo\isory Opinion 2000-7, mat the

language in Covanta's employee handbook does not constitute a solicitation. Therefore, because
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no solicitation occurred through the dismlnitionofitsen^loyeehaiuibookCaDdCovBntadidnot

solicit employees outside hi restricted clan in any other mnmerXCovaiita was not subject to the

rcxjdrementsof 11 C.FJt § 114.6(c)or(e).

B. CovaMU Dots Not IiteatioiiaJlySol^

^ Local 369 has offered no other credible evidence ti^ indicates that Covanta solicited
in
o> employees outside of its restricted class, and the evidence pcesented in Covanta's Response
0
^ demonstrates just the opposite- that Covanta does not intentionsJly conduct such soU
^
^r Aa stated in section I1.A. supra.it la the stated policy of Covanta to only roUdt members of the
O
01 restricted dajs^ contributions to CovantaP AC, and O)VBm^h^

place that would be necessary to facilitate twice-yearly solicitations of employees outside die

restricted class. Collins Aff. 1*113,5. Covanta does not conduct, and has not conducted, an

intentional solicitation for CovantaPAC outside of the restricted class. Collins Aff. at 14.

While Local 369's Complaint contains numerous affidavits from Covanta SEMASS

employees stating they received a Attest for donations to Ctovanta Energy Coiporation Political

Action Committee ion or about the first quarter of 2008," Ix>c^ 369 roncedes in itaDraplaint

that the solicitation referred to in the afn^aivHawaafiirOivam^EneigyOMpontioo's j

Miaiachiiaetts Political Action Comim j
i

CovantaPAC, a federal SSF. Compl.p.5-6. I^x^ 3 W'icrther "evident" of an unauthorized j

solicitation is the feet mat Covanta PACfsunitemized contributions at me end of June 30, 2008 !

were reported to be $3355.53. Pursuant to 1 1 C.F.R. 1 104.8, contributions of $200 less (in the

aggregate from OIK source for a cdeiitoy Local 369 infers :

.

einployees outside of its restricted class, but siich an infe^^ As

10 j
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mentioned in Local 369'i Complaint and in section n .A above, Gwmtaoflfera members of its

restricted class the option of contnTmting via payroU deduction. Collins A£ at 16. This method

of deduction typically results in small contrfliutkm amounts (under $2(X) in the aggregate ibr the

calendar year) which accounts for the number of um'temized contributions. LL Local 369's

assertion mat Covanta PAC his a certain amoumofunitemizedcontnlnitionsisshiiplynota

credible basis for alleging mat Owaiita condiicts unaiimorized solicitations.

*s C.
<N

q. Covantahas done nothing but cooperate with Local 369's requests to the extent required
O
o> by Commission regulations, yet Local 369 continues to publicly smear Covanta's reputation. As
rsi

discussed in section II above, Covanta oompUedwimlxx^ 369's requests ma timely manner

consistent with the requirements of Commission regulations which state that a corporation shall

make its methods of soliciting voluntary contributions from its restricted class available to a

labor organization which represents members of the corporation. 1 1 C.F.R. § 1 14.5(k).

Despite Covanta's cooperation with Local 369's requests, Local 369 continues to falsely

accuse Covanta in a very public manner of violating the law despite having no basis or evidence

for doing so. In adtfota to filmg tins unsupported^^

campaign tactics by widely publicizing this Complaint (jgfi

gr^

; officials, congressional candidates, news media, and other organizations

Exhibit H) in violation of the Commisskm's regulations regardmgcc^ifidentiality^ SfifillGF.R.

} 111.21 (stating mat non complaint filed wim the Commisskm shall be made public by any

person or entity without the written consent of the respondent). Local 369 did not seek

Covanta's consent; written or otherwise, prior to publicizing tin Complaint While Covanta is

11
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not at thii time going to file a complaint regarding this issue, this egregious and defaxiatory

bdhavior should »)t be ocmdoned by dwComznissioa. Therefore, Covantaaski that in addition

to dismissing the Complaint against OwBixta, that the Commission awaidOwantaan^

relief as may be deemed appropriate by the Cominission as a sanction for Local 369's violation

of the Commission regulations regarding confidentiality.

IV.
o
*r Covanta's employee handbook does not constitute an imauthorized solicitation, Local
rsi
JJ 369 has presented no evidence to demonstrate that Covanta violated Conmussion regulations,
OO) and Covanta has in fact complied with Conimission regulations to me extent necessary regarding
OJ

Local 369's requests. Covanta has committed no violation of die Act or Commission

regulations, and the alleged facts and law do not support further proceedings with respect to the

Complaint Therefore, CovantazespectfuUy moves te

such other necessary relief as deemed appropriate by me Commission.

Rcspcctfirily submitted,

.J *̂**
Irwin Raij, Esq.
Wendy Arends, Esq.
Foley&LtrdnerLLP
3000 K Street NW, Suite 500
Washington, D.C. 20007
002) 672-5300 (telephone)
(202) 672-5399 (fia)
Cornel for Respondents Covanta
Energy Corporation

Dated: November 12,2008
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